WORK LIFE LAW

UC Hastings College of the Law

Pregnancy-Related Conditions as Disabilities under the ADA

Following passage of the Americans with Disabilities Act Amendments Act of 2008
(“ADAAA”),! the legal landscape of pregnancy accommodation has changed dramatically.? That
the ADAAA has expanded coverage for non-pregnant individuals is beyond dispute: the
statutory language of the ADAAA has broadened the term “disability” and makes it
unequivocally clear that it should “be construed in favor of broad coverage of individuals.
Under the broadened definition, most pregnancy-related conditions are likely to be considered
disabilities the employers will have to reasonably accommodate.

7’3

The Pregnancy Discrimination Act (PDA) mandates that pregnant workers be treated the
same as other workers with a similar ability or inability to work.* This mandate means that
pregnant women, who often experience diseases identical to those experienced in the general
population, are to be afforded the same accommodations. For example, pregnant women
frequently get carpal tunnel syndrome, and should receive the same breaks, job modifications, or
supportive devices as non-pregnant employees with the syndrome. Otherwise, a nonsensical
result occurs: a worker with carpal tunnel syndrome may qualify for ADA accommodation if the
syndrome stems from any condition in the world other than pregnancy, but not if it stems from
pregnancy.

In addition, pregnant women often experience symptoms similar or identical to those
experienced by non-pregnant workers. For example, if a non-pregnant worker with back
problems that prohibits him from lifting more than 20 pounds for several months would have a
qualifying disability under the ADA, then the same must be true for a pregnant woman suffering
from back pain that requires her to request a lifting restriction. The fact that her back pain and
attendant lifting restrictions are a result of pregnancy is irrelevant not only under the PDA, but
also under the new statutory scheme created by the ADAAA. The analysis of disability now
must focus not on threshold issues of coverage, but rather on the merits of an individual’s claim.
The cause of an impairment is irrelevant.

A broad range of pregnancy-related conditions may be covered disabilities because the
ADAAA'’s implementing regulations make clear that the legal definition of disability should be
“inclusive” and generous.” Congress achieved this goal in two significant ways. First, Congress
eliminated the “duration requirement”: no longer must an impairment be more than temporary or
episodic in order to qualify as a disability.® The EEOC regulations now expressly state that “[t]he

! Americans with Disabilities Act Amendments Act of 2008, Pub. L. No. 110-325, 122 Stat. 3553 (2008).
2z See Margaret Hart Edwards & Joan C. Williams, Recognizing and Preventing Family Responsibilities
Discrimination, FOR THE DEFENSE 24 (August 2012)

¥ 42 USCS § 12102(4)(a)(2013).

442 U.S.C. § 2000e(k)(2013).

®29 CFR 1630.2.

® 42 USCS § 12102(4)(D).
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effects of an impairment lasting or expected to last fewer than six months can be substantially
limiting.”” This means that a condition likely to subside at or before the end of the pregnancy
can be considered a disability. Indeed, the EEOC has already recognized that gestational diabetes
may be a qualifying disability under the ADA: “Certain impairments resulting from pregnancy
(e.g., gestational diabetes), however, may be considered a disability.”®

Second, the ADAAA has eased the standards applied to interpretation of
“substantially limits” and “major life activity.” The statute clarifies that substantially limits does
not mean “prevents or severely restricts” nor should it “be interpreted strictly to create a
demanding standard for qualifying as disabled”.® Similarly, “major life activities” are no longer
limited to “those activities that are of central importance to daily life”.!° Rather, the ADA
provides a non-exhaustive list of activities, including “performing manual tasks . . . eating,
sleeping, walking, standing, lifting, bending . . . breathing . . . concentrating, thinking . . . and
working.”**

To explore the scope of ADA coverage of conditions common to pregnancy, the Center
for WorkLife Law (WLL) created the Pregnancy Accommodation Working Group (PAWG),
which brings together lawyers and obstetrician/gynecologists from the University of California,
San Francisco (including the head of Obstetrics). PAWG has developed a list of pregnancy-
related conditions that may qualify as impairments under the ADA. (See Appendix) Gestational
diabetes is, of course, included in this list, in addition to other common pregnancy-related
conditions including carpal tunnel syndrome, morning sickness and back pain. Each of these
impairments causes symptoms that may substantially limit a major life activity and thus may be
considered disabilities. The Appendix also identifies other medical conditions that are frequently
considered disabilities that are similar or identical to medical conditions commonly incident to
pregnancy. This highlights not only that these pregnancy-related conditions may be covered
disabilities, but also that these conditions likely would be covered disabilities if they were not
caused by pregnancy.

"1d.; 29 CFR 1630.2(j)(9)

& Questions and Answers on the Final Rule Implementing the ADA Amendments Act of 2008, EEOC,
http://www.eeoc.gov/laws/regulations/ada_ga_final_rule.cfm (last visited Nov. 12, 2013); see also Questions and
Answers for Small Businesses: The Final Rule Implementing the ADA Amendments Act of 2008, EEOC,
http://www.eeoc.gov/laws/regulations/adaaa_ga_small_business.cfm (last visited Nov. 12, 2013)

° Pub. L. No. 110-325, 122 Stat. 3553, § 2(b) (2008).

19 Toyota Motor Mfg., Ky. v. Williams, 534 U.S. 184, 197 (2002).

142 U.S.C. § 12102(2)(A) (2013); see also 29 C.F.R. § 1630.2(i) (2013).
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Appendix: Some Pregnancy Conditions That Commonly Give Rise to the Need for Workplace Accommodations

This Appendix is part of a forthcoming law review article to be published by the Yale Law & Policy Review, entitled A Sip of Cool
Water: Pregnancy Accommodation after the ADA Amendments Act, currently available at SSRN: http://ssrn.com/abstract=2155817 or
http://dx.doi.org/10.2139/ssrn.2155817.

Prepared with the assistance of Drs. Marya Zlatnik and Megan Huchko (UCSF) of the Center for WorkLife Law’s Pregnancy
Accommodation Working Group

Underlying Description Other medical conditions Bodily function Reasonable
Conditions that can produce similar affected accommodations®
symptoms
Sub-chorionic Uterine or vaginal bleeding in pregnancy isa | Menstrual dysfunction Reproductive Time off for
hematoma, symptom usually caused by problems with (endometrial hyperplasia, medical
placental abrupion, | placental attachment that can result in several | anovulation), uterine fibroids, appointments;
placentia previa pregnancy conditions that put women at risk | von Willebrand disease, liver, bedrest; move
for preterm delivery or miscarriage. kidney or thyroid disease, workstation close
cancer’ to restrooms.
Lumbar lordosis Pregnant women experience back pain Back injury, degenerative joint | Musculoskeletal Use of a heating
through a variety of mechanisms, including disease, scoliosis, arthritis pad, sitting instead
the sway-backed posture (lumbar lordosis) muscular dystrophy and of standing, lifting
caused by a growing belly and the hormones kidney infection or stones assistance or
of pregnancy loosening up the joints, muscle limitations, using
spasms and “Braxton-Hicks” contractions. assistive equipment
Pregnancy may also exacerbate pre-existing to lift, and
back problems. Back pain, if severe, can modification of the
interfere with major life activities (standing, duties of the job,
reaching, lifting, or bending). such as temporary
light duty

! Both the ADA and its implementing regulations provide a list of some major bodily functions the operation of which is a major life activity. 42 U.S.C. §
12102(2)(B)(2013); 29 C.F.R. § 1630.2(h)(i)(2013).

% This section merely provides samples of possible accommodations; the appropriate accommodation in each case will vary depending upon the woman’s
condition and her job. Another excellent source of suggested accommodations is the Job Accommodation Network, www.askjan.org.

* Blood Disorders in Women, Heavy Menstrual Bleeding, CENTERS FOR DISEASE CONTROL AND PREVENTION,
http://www.cdc.gov/ncbddd/blooddisorders/women/menorrhagia.html (last visited June 17, 2013).
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Underlying Description Other medical conditions Bodily function Reasonable

Conditions that can produce similar affected accommodations?
symptoms

Deep vein Pregnancy increases women’s risk for blood Immobility, trauma including | Cardiovascular Modification of

thrombosis, clots, which can occur in the veins of the legs | broken bones, severe muscle work station,

pulmonary (deep vein thrombosis), lungs (pulmonary injury, paralysis, hormone breaks for exercise.

embolism, stroke

embolism) or brain (stroke).

replacement therapy, heart
disease, cancer*

Carpal Tunnel
Syndrome

Tingling, pain, numbness and joint stiffness in
hands and wrists is common in late pregnancy
due to changes in fluid composition and
increased amount of pressure on median
nerve in wrist. °> Carpal tunnel syndrome is an
impairment that is much more prevalent in
pregnhant women than the population
generally.®

Also common in non-pregnant
people who do repetitive small
motions with hands/wrists (i.e.
typing) or after forearm/wrist
injury.

Musculoskeletal
or Neurological

Occasional breaks
from manual tasks
or typing and
specialized
programs that
allow for dictation
instead of typing

* Deep Vein Thrombosis (DVT)/Pulmonary Embolism (PE), CENTERS FOR DISEASE CONTROL AND PREVENTION, http://www.cdc.gov/ncbddd/dvt/facts.html (last

visited June 17, 2013).

® One court interpreting the ADAAA has already held that an employee’s carpal tunnel syndrome, which impaired his ability to type for more than an hour,
combined with several emotional disorders, including anxiety related to his slow typing, created a question of material fact as to his actual disability. Dentice v.

Farmers Ins. Exch., No. 10-113, 2012 U.S. Dist. LEXIS 89609, at *32-34 (E.D. Wis. June 28, 2012).

® While up to 62% of pregnant women develop carpal tunnel syndrome due to swelling and fluid retention caused by pregnancy, only 3% of the general
population suffers from the condition. See Robert H. Ablove, MD & Tova S. Ablove, MD, Prevalence of Carpal Tunnel Syndrome in Pregnant Women, WiscC.

MED. J. 2009, at 194; | Am Pregnant: The Site for Pregnancy and Babies, Carpal Tunnel Syndrome, available at http://www.i-am-

pregnant.com/encyclopedia/C/Carpal-Tunnel-Syndrome/ (last visited Dec. 4, 2012); Free MD, Is Your Hand Numbness Serious?: Carpal Tunnel Syndrome,
available at http://www.freemd.com/carpal-tunnel-syndrome/incidence.htm (last updated Dec. 7, 2010).

200 MCALLISTER STREET, SAN FRANCISCO, CA 94102

(415) 565-4640 [PHONE] (415) 581-8848 [FAX]

WWW.WORKLIFELAW.ORG




Underlying Description Other medical conditions Bodily function Reasonable

Conditions that can produce similar affected accommodations?
symptoms

Chronic migraines | A condition sometimes exacerbated by Menstrual or idiopathic Neurological Changing lighting

pregnancy that can be a disability when the
headaches reach substantially limiting levels.
Migraines can limit major life activities such
as seeing, hearing, eating, sleeping, walking,
learning, reading, concentrating, thinking,
communicating, and working.’

migraines, other forms of
chronic headache including
post-concussion syndrome,
tension-type headache®, acute
headaches including acute
glaucoma, encephalitis

in the work area,
limiting exposure
to noise and
fragrances,
scheduling changes
such as flexible
schedules or
telework (which
may include a
transfer to a
position that
provides this kind
of flexibility)

Dependent edema

Swelling, especially of feet/ankles, is more
common as pregnancy progresses, and
becomes worse with standing. This is caused
by an increase in the overall volume of fluid
in the body, leading to a decrease in protein
concentration or oncotic pressure within the
circulatory system. This leads to fluid
extravasation from blood vessels into the
extravascular space.

Kidney disease/failure, heart
failure, cirrhosis of the liver

Cardiovascular

Provide employee
with stool or chair
to sit on while
working; more
frequent rest
breaks;
modification of
footwear
requirements.

Dyspnea

Shortness of breath is common due to the
partially compensated respiratory alkalosis of
pregnancy. Pregnant woman breath more
deeply to allow gas exchange for herself, the
placenta, and the fetus. Breathing more
deeply (increasing “minute ventilation™)
increases the pH of her blood (makes it a little
more basic). Her kidneys partially
compensate by putting more bicarbonate into

Hyperventilation
syndrome/panic attacks,
asthma, emphysema, chronic
bronchitis, cardiovascular
disease, or pulmonary
embolism

Respiratory

Provide employee
with stool or chair
to sit on while
working; more
frequent rest
breaks.

" Lee v. City of Columbus, 659 F. Supp. 2d 899 (S.D. Ohio August 20, 2009).

& Benjamin Gilmore & Magdalena Michael, Treatment of Acute Migraine Headache, 83 AM. FAMILY PHYSICIAN 271, 273 tbl. 2 (2011), available at
http://www.aafp.org/afp/2011/0201/p271.pdf.
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Underlying Description Other medical conditions Bodily function Reasonable
Conditions that can produce similar affected accommodations?
symptoms
her urine. This physiology is what makes
daily life difficult for pregnant women.
Fatigue A feeling of tiredness or exhaustion or a need | Anemia, congestive heart Neurological or Light duty to avoid
to rest because of lack of energy or strength. failure, lyme disease, cancer Cardiovascular strenuous activity,
flexible or reduced
hours, exemption
from mandatory
overtime
Gastroesophageal Mild to severe heartburn is common in Also seen in nonpregnant Digestive Allowing for
reflux (GERD) pregnancy, caused by hormones loosening patients. breaks for food as
muscle that is supposed to hold stomach needed; providing
contents down. space for
medications to be
stored.
Gestational This is a condition in which the placenta Diabetes Endocrine Permission to take
diabetes interferes with the body’s normal metabolism more frequent

of glucose. Women with gestational diabetes
need to monitor their blood glucose two to six
times/day, and some may need to take insulin
or oral medication to control blood glucose
levels. The resulting high blood glucose
levels can cause placental dysfunction,
increased fetal growth and post-natal
metabolic abnormalities. Complications of
uncontrolled gestational diabetes include fetal
macrosomia, shoulder dystocia and increased
need for cesarean section.

bathroom breaks,
to eat small snacks
during work hours,
a cot for lying
down, and
modified
schedules®

Hemorrhoids

Pregnancy can cause swelling of rectal veins
due to hormonal changes, constipation (more
common in pregnancy) and increased pelvic
girth/pressure. Hemorrhoids can be painful or
even bleed.

Also common in nonpregnant
people.

Cardiovascular

Allow women to
avoid being in a
seated position all
day, or to use a
special cushion.

® Interview with Rebecca Jackson, MD, Division Director for the Department of Obstetrics, Gynecology and Reproductive Sciences at San Francisco General

Hospital (Nov. 14, 2012).
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Underlying Description Other medical conditions Bodily function Reasonable

Conditions that can produce similar affected accommodations?
symptoms

Hyperemesis Pregnant women can have nausea and/or Chemotherapy for cancer, Digestive Permission to take

gravidarum

vomiting that limits their ability to work in
certain settings/certain times of day. Severe
nausea and vomiting in pregnancy can result
in weight loss, dehydration, and/or electrolyte
imbalance. It occurs most commonly in the
first trimester but can extend throughout the
entire pregnancy and all day long.

hepatitis, vestibulitis, a variety
of Gl disorders (gastroparesis,
dyspepsia, inflammatory
bowel disease)

more frequent
bathroom breaks,
to eat small snacks
during work hours,
a cot for lying
down, and
modified
schedules.’®

Hypertension,
preeclampsia

Chronic or pregnancy-induced high blood
pressure may endanger both the health of the
mother and the fetus. Pregnancy outcomes
range from poor fetal growth, fetal distress
and intrauterine demise. The mother may
experience damage to her kidneys, liver, heart
and brain (seizure or stroke). Major life
activities impacted include performing
manual tasks, walking, standing, lifting,
bending, and working.**

Hypertension

Cardiovascular

Provide a stool or
chair for employee
to sit on while
working; limit
lifting and bending
requirements; work
from home while
on bedrest, and
leave.

Intrauterine
Growth Restriction

Condition in which the fetus is not growing
appropriately inside the uterus. There are
multiple causes for this, including congenital
anomalies, infection in pregnancy, placental
attachment disorders, multiple gestation and
maternal medical conditions. A related
condition is low amniotic fluid or
oligohydramnios. Complications include
fetal distress, need for early delivery and
increased need for cesarean section.

Reproductive

Bedrest; time off
for medical
appointments.

10 Cf. Roller v. Nat’l. Processing of America, Inc., Case No. 2:12-cv-02746-JWL-KGS (D. Kan.) First Amended Complaint (Feb. 20, 2013), at 4 (alleging

pregnant woman with morning sickness was offered a larger wastebasket at her desk in lieu of more frequent bathroom breaks).
1 See 42 U.S.C. §12102(2)(A)-(B) (2013); 29 C.F.R. §1630.2 (i)(1)(i)-(ii) (2013).

200 MCALLISTER STREET, SAN FRANCISCO, CA 94102

(415) 565-4640 [PHONE] (415) 581-8848 [FAX]

WWW.WORKLIFELAW.ORG




Underlying
Conditions

Description

Other medical conditions
that can produce similar
symptoms

Bodily function
affected

Reasonable
accommodations?

Intrauterine fetal
growth restriction,
oligohydramnios,
risk of preterm
labor,
preeclampsia,

Symptoms common to multiple gestation
(twins, triplets, quadruplets or more) put
women at risk for many pregnancy
complications. Women may go into labor or
have an indicated early delivery and have an
increased risk for cesarean section. Providers

(See sections pertaining to
related conditions, infra.)

Reproductive

(See sections
pertaining to
related conditions,
infra.)

gestational may recommend fetal monitoring in the third

diabetes. trimester.

Perinatal Includes both major and minor depressive Depression Neurological Time off to attend
depression disorders that occur during pregnancy or after therapeutic

giving birth. Symptoms include inability to
sleep, loss of focus, feelings of helplessness,
and thoughts of suicide. Depression may
substantially limit major life activities
(thinking, sleeping, concentrating, caring for
oneself, and interacting with others).”?

sessions; temporary
transfer to a less
distracting
environment,
telecommuting,

and leave.”

Pre-term labor risk

Pregnant women may develop symptoms that
put them at risk for pre-term labor and
delivery, including contractions, shortened
cervix, advanced cervical dilation early in
pregnancy, abnormal vaginal bleeding or
preterm premature rupture of membranes. In
addition to medical management,
recommendations for women at risk range
from modified or complete bedrest to
inpatient management.

(See sections pertaining to
related conditions, infra.)

Reproductive

(See sections
pertaining to
related conditions,
infra.)

12 1d.; see also 42 U.S.C. §12102(2)(A)-(B) (2013); 29 C.F.R. §1630.2 (i)(L)(i)-(ii) (2013).

3 Mayo Clinic, Post-Partum Depression: Treatment and Drugs, available at http://www.mayoclinic.com/health/postpartum-
depression/DS00546/DSECTION=treatments-and-drugs (last visited Dec. 3, 2012). See also Nancy Schimelpfening, The Americans With Disabilities Act

and You, available at http://depression.about.com/cs/disability/a/ada.htm (last visited May 2, 2013); U.S. Dep’t. of Justice, Manual and Procedures for Providing
Reasonable Accommodation (Oct. 2002), available at http://www.justice.gov/jmd/eeos/ddaccomprocfinal081502.htm (last visited May 2, 2013); Business
Management Daily, The ADA Requirements for Accommodating Depression and Psychiatric Disabilities, available at
http://www.businessmanagementdaily.com/4179/the-ada-requirements-for-accommodating-depression-and-psychiatric-disabilities (last visited May 2, 2013).
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Underlying Description Other medical conditions Bodily function Reasonable

Conditions that can produce similar affected accommodations?
symptoms

Symphyseal Loosening of the joint on the front of the Bladder extrophy, injury Musculoskeletal Limits on lifting

separation (i.e. pelvic bone (pubic symphysis) in preparation | (pelvic fracture) requirements;

pubic symphysis for childbirth is caused by pregnancy providing a stool or

separation)

hormones. This condition can result in severe
pelvic pain and limited mobility like with
some back problems.

chair to sit on;
more frequent
breaks.

Syncope or near-
syncope

Feeling lightheaded, dizzy or fainting is
common in pregnancy due to the increase in
proportion of blood volume going to the
uterus and fetus. Symptoms can be caused by
heat, stress or unusual exertion. The patient
may also experience palpitations or a racing
heart beat.

Cardiac arrhythmias, low
blood pressure, seizure
disorders, and
“neurocardiogenic or
vasovagal syncope, also
known as ‘the vapors’

Cardiovascular

Providing a stool or
chair to sit on;
more frequent
breaks.

Urinary tract or
bladder infection

Pregnant women have to urinate frequently.
Although this is nearly universal in
pregnancy, it can also be a symptom of a
bladder infection—which is more common in
pregnancy. Urinary frequency can result in
poor quality sleep as well.

Benign prostatic hypertrophy
(causing overactive bladder
symptoms in more than 40
percent of men over the age of
60), prostatitis or bladder
infections, and diabetes
insipidus. Also seen in non-
pregnant urinary tract
infections

Genitourinary

More frequent
bathroom breaks;
carrying a bottle of
water.

Varicose veins

Hormonal changes, increased blood flow and
increased resistance in the pelvis can cause
swelling and back-filling of veins in the legs.
This can be painful and worsen as pregnancy
advances and is exacerbated by standing or
sedentary positions.

Varicose veins are also
common in non-pregnant
people. Risk factors include
family history, obesity and
liver disease.

Cardiovascular

More frequent
breaks; ability to sit
or stand as needed.
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