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Summary of Key Research Findings

The Break Time for Nursing Mothers requirement’ has been federal law for over a decade,
requiring employers to provide reasonable break time and private space to employees for
expressing breast milk. However, non-compliance remains a problem.? Employees who have
been denied their break time and space - or fired outright simply for asking for it - cannot
enforce their rights under this law in court.®> One federal judge called the lack of an enforcement
mechanism an “absurdity.”* The lack of incentive to become educated about and follow the law
is a significant driver of non-compliance.

In response, a bipartisan group of lawmakers introduced the Providing Urgent Maternal
Protections for Nursing Mothers Act, or the “PUMP Act.”® If passed into law, the legislation
would allow employees to seek damages in court for economic and other harms resulting from
noncompliance. This report examines one important question policymakers should consider:

Whether and to what extent adding a private enforcement mechanism to a lactation break
time and space law increases litigation against employers.

Researchers at the University of California, Hastings Law, Center for WorkLife Law conducted an
in-depth review of lawsuits filed against employers in the four jurisdictions that have privately
enforceable break time and space laws - Hawaii, Minnesota, Vermont, and Washington, D.C. - to
examine the likelihood that employers will be sued.

Key Findings
e Researchers identified a total of 6 lawsuits filed against employers in all four jurisdictions
over the combined 47 years that the laws have been in effect.

e One hundred percent (100%) of state-level lawsuits were brought by employees alleging
actual economic damages, typically job loss.

e The annual likelihood a private company will be sued under an enforceable lactation break
time and space law is essentially zero (0.0002%). A business owner is over 25 times more
likely to be struck by lightning in their lifetime.®

WorkLife Law’s data show that allowing employees to enforce lactation break time and space
laws in court does not lead to a meaningful increase in litigation. This may be because privately
enforceable laws incentivize employers to follow the law, making lawsuits unnecessary.
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Background on Lactation Break Time and Space Laws

Most women who were employed during pregnancy (59%) return to work within only three
months of giving birth, and four out of five (79%) return by their baby’s first birthday.” All
relevant major medical associations in the U.S. recommend breastfeeding for at least the first
year of life to benefit the health of the mother and baby.? Whether they are able to do so
depends in large part on their workplace.

Nursing parents are constantly producing milk. When a breastfeeding parent is away from
their child, they have to express the milk they are producing on roughly the same schedule
as the child nurses.® If their employment situation prevents them from regularly expressing
milk, serious health consequences may follow, including illness and painful infections, diminished
milk supply, and weaning earlier than doctors recommend.’® In addition to these health impacts,
employees may suffer economic losses if they are terminated or put on unpaid leave following a
request for break time and space.”

Federal Break Time for Nursing Mothers Law

The federal Break Time for Nursing Mothers law was enacted in 2010 to ensure breastfeeding
employees who are away from their babies during the workday have access to reasonable break
time and private space for pumping milk. Despite its clear purpose, technicalities make the Break
Time for Nursing Mothers law practically unenforceable, even in cases where an employee is fired
for requesting breaks. The unavailability of a private enforcement mechanism is one reason why
non-compliance is widespread.” Research has found that the single most impactful law that
increased breastfeeding rates at six months postpartum was a workplace pumping law with an
enforcement mechanism.”

The PUMP Act has been introduced in both the U.S. House of Representatives and the U.S. Senate
with bipartisan support to encourage employer compliance by addressing the non-enforceability
issue. If passed, the PUMP Act would allow employees whose rights have been violated to seek
remedies in court, including legal and equitable relief for economic and other harms incurred.

State-Level Break Time and Space Laws

The majority of states require employers to accommodate lactation in some way. Fifteen
states and Washington, D.C. have passed laws that are substantially similar to the federal Break
Time for Nursing Mothers law, explicitly requiring employers to provide both break time and
private space.” Of these fifteen states, only three - Hawaii, Minnesota, and Vermont - and the
District of Columbia allow aggrieved employees to file lawsuits seeking damages.” In these
jurisdictions employees are generally permitted to seek legal and equitable relief, such as “any
and all damages recoverable at law”™® in Minnesota and “compensatory and punitive damages
or equitable relief”” in Vermont.
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Litigation Data

WorkLife Law researchers conducted comprehensive searches to identify cases brought under
the four privately enforceable lactation break time and space laws.™® Researchers reviewed all
complaints and court orders available in Westlaw, Lexis, and Bloomberg Law through 2020 to
ensure as many lawsuits as possible were identified.

Researchers identified a total of 6 lawsuits filed through the end of 2020. All 6 lawsuits alleged
actual economic damages - in 5 cases as a result of job loss, and in 1 case as a result of a lengthy
involuntary unpaid leave.

Total Lawsuits Filed Average # of Lawsuits Per Actual Economic Damages
State Per Year Sought
State (year enacted) 6 0.16 100% of cases
Hawaii (2008) 0] 0 n/a
Minnesota (2014) 3 0.43 100% of cases
Vermont (2008) 0 0 n/a
Washington, D.C. (2007) 3 0.21 100% of cases

WorkLife Law researchers also determined the likelihood that any individual business will face a
lawsuit in a given year under an enforceable break time and space law, either at the federal level
or within a single state. Based on an analysis from the Kaiser Family Foundation reporting the
number of private employers operating in each state,'”® researchers calculated the annual rate at
which private businesses have been sued under these laws.

Number . . Annual Rate of Break Annual Likelihood
. Lawsuits Against . .
of Private . Time and Space for an Individual
Private Employers .
Employers Lawsuits Employer
Hawaii (2008) 29,216 0 O employers 0.0000%
Minnesota (2014) 146,430 3 1out of every 340,534 0.0003%
employers
Vermont (2008) 20,101 0 O employers 0.0000%
Washington, D.C. (2007) 20,921 2 Tout of every 149,435 0.0007%
employers

Average Bas‘i;’ on all 1 out of every 410,004 0.0002 %
States employers
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Analysis

These data demonstrate how rare it has been for employers of any size to face a lawsuits
under a privately enforceable break time and space statute. The annual likelihood an individual
business will be sued is 0.0002%. A business owner is over 25 times more likely to be struck by
lightning in their lifetime than they are to face a lawsuit alleging a violation of a lactation break
time and space law.?' Even in Washington, D.C., where there is a robust plaintiffs’ bar, only 1 out
of every 149,435 businesses per year has been sued on average. The odds are significantly lower
in other states. Hawaii and Vermont each had zero (O) lawsuits since their lactation break time
and space laws were enacted in 2008.

Although the sample size is small, the 6 state-level lawsuits show that employees have filed
claims only in the most serious cases where they have incurred significant economic harms,
normally job loss. Irregular violations that are remedied without delay, such as an accidental
intrusion, have not led to litigation. This is likely due to a lack of desire on the part of employees
to sue their current employer who acted in good faith, but also because attorneys are unlikely to
take cases with no actual economic damages, especially when the employer acted reasonably.

Given the similarities between the state-level laws and the PUMP Act - with regard to employer
requirements, enforceability, and available damages - we expect litigation rates to remain low
should the PUMP Act pass. When employers have clear standards to meet, and appropriate
consequences if they do not, businesses have shown that they are able to provide the break
time and space that breastfeeding employees need. Following the law is simple, and creative
solutions exist in all industries.?? As described by the U.S. Department of Health and Human
Services, employers that support breastfeeding with affordable solutions realize cost savings from
increased loyalty and retention, reduced sick time, and decreased health care and insurance costs.?®

The data presented in this study show that privately enforceable break time and space laws can
achieve these benefits for American companies and their lactating employees by encouraging
employer education and compliance without a significant increase in litigation.
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