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Summary of Key Research Findings
The number of employees in the U.S. workforce with family caregiving responsibilities has
grown significantly in recent decades.1 This trend is fueled by a sharp increase in eldercare and
changing gender norms around who provides care.2 In response, states around the country are
considering adding “employees with family responsibilities” as a new class of workers protected
from employment discrimination.
In response, four states and 191 local jurisdictions have passed laws protecting employees from
family responsibilities discrimination.3 Employees covered by these laws can include mothers,
fathers, pregnant and breastfeeding people, and individuals who care for elders or disabled family
members. At the federal level, Senator Cory Booker introduced the Protecting Family Caregivers
from Discrimination Act in 2020.4
This report explores one important legislative consideration: whether and to what extent
family responsibilities discrimination laws increase litigation against employers.
Researchers at the Center for WorkLife Law at the University of California, Hastings Law
conducted an in-depth review of lawsuits filed against businesses in the four states that have
family responsibilities discrimination statutes – Alaska, Delaware, Minnesota, and New York – to
determine the likelihood that a private employer will be sued.

Key Findings
• Researchers identified a total of 71 lawsuits filed against private employers over all four
states, averaging one lawsuit per state per year.

•

The annual likelihood a company will be sued under a family responsibilities discrimination
law is essentially zero (0.001%). A business owner is over 5 times more likely to be struck
by lightning in their lifetime.5

•

Even in New York state, where there is a robust plaintiffs’ bar, only 1 out of every 42,278
businesses has been sued on average per year.

•

The rates in the other states are significantly lower: Delaware and Alaska have each had
only 2 lawsuits filed.

WorkLife Law’s data show that the passage of family responsibilities discrimination statutes
does not meaningfully increase litigation rates. This may be because explicitly labeling the
protected category of workers provides clarity that may help employers avoid litigation.
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Background on Family Responsibilities Discrimination
Family responsibilities discrimination – also called caregiver discrimination – occurs when an
employee with unpaid family caregiving responsibilities is terminated or suffers some other
negative employment action due to discrimination instead of actual job performance.6 Caregiver
bias often stems from assumptions about how caregivers will act (for example, that mothers will
prioritize their children over work) or how they should act (for example, that fathers should not
take time off to care for their kids). Most commonly, employers assume caregivers will not be
committed to their jobs, and therefore are not valuable as employees. These assumptions affect
personnel decisions, including who gets terminated, hired, furloughed, and promoted.
Family responsibilities discrimination affects employees of every income level, race, gender, and
industry. Working mothers and pregnant people, though, are most likely to experience it, with
low-wage earners and people of color disproportionately impacted.7 One study found mothers
were 79% less likely to be recommended for hire, half as likely to be promoted, and offered an
average of $11,000 less in salary for the same position as similarly qualified non-mothers.8 The
experience under COVID showed the steep economic costs when women are pushed out of the
workplace because of caregiving.9
Family responsibilities discrimination has occurred more frequently over the past several decades
as most working families have all adults in the paid workforce,10 men have taken on more family
care responsibilities,11 and the number of aging parents needing assistance has grown.12 Today,
over 1 in 5 Americans are caregivers for “an adult or child with special needs,” according to
AARP and the National Alliance for Caregiving.13 When employers are not attuned to how bias
against caregivers impacts personnel decisions, they face unnecessary attrition,14 diminished
productivity,15 and lowered employee morale16 — all of which in turn harm the economy and
community at large.17 In response, lawmakers at the state and federal levels are considering new
legal protections for employees with family responsibilities.18
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Existing Laws Prohibiting Family Responsibilities
Discrimination
No federal law expressly prohibits discrimination on the basis of family responsibilities. However,
Alaska, Delaware, Minnesota, New York, and over 190 local jurisdictions have enacted laws
making it illegal to discriminate against an employee because they care for a child or other
family member.19 Nearly 30% of the American workforce is covered by one of these laws.20
In the absence of a national law explicitly prohibiting it, a collection of complicated legal
theories has been increasingly relied on by employees facing discrimination at work due to
family responsibilities:

•

The Americans with Disabilities Act prohibits discrimination against employees because
they are associated with a person who has a disability, such as disabled children, parents,
and other family members needing care.

•

The Family and Medical Leave Act prohibits retaliation against employees who take jobprotected leave to care for seriously ill family members.

•

Title VII of the Civil Rights Act prohibits sex discrimination, which can include adverse
employment decisions that rely on gender-based stereotypes about how family caregivers
will behave, i.e., stereotypes about the roles mothers and fathers play at work and home.

•

The Employee Retirement Income Security Act prohibits employers from interfering
with certain employer-provided health benefits, which can include negative employment
actions taken because an employee’s disabled family member will use the benefits.

This complex web of federal laws, and their state-level equivalents, already prohibit discrimination
against family caregivers under many commonly arising circumstances.
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Litigation Data
WorkLife Law researchers conducted comprehensive searches to identify cases brought under
the four state laws21 expressly prohibiting family responsibilities discrimination. Researchers
reviewed all complaints and court orders available in Westlaw, Lexis, and Bloomberg Law
through 2020 to ensure as many lawsuits as possible were identified.
Researchers identified a total of 71 lawsuits filed against private businesses through the end
of 2020. The lawsuits identified by WorkLife Law researchers almost universally also included
claims under other employment laws, suggesting plaintiffs could have filed a lawsuit even in the
absence of the express family responsibilities discrimination statute.

Lawsuits Brought Under Privately Enforceable Family Responsibilities
Discrimination Laws (1975-2016)
Total lawsuits filed against
private employers

Average number of
Lawsuits Filed Per Year

All States

71

1.13

Alaska (1975)

2

0.04

Delaware (2016)

2

0.40

Minnesota (2014)

8

1.14

New York (2016)

59

11.80

We can also determine the likelihood that any individual business will face a lawsuit in a given
year. Based on an analysis from the Kaiser Family Foundation reporting the number of private
employers operating in each state,22 WorkLife Law researchers calculated the annual rate at
which private businesses were sued under these laws.

Lawsuits Brought Under Privately Enforceable Family Responsibilities
Discrimination Laws Against Private Employers (1975-2016)
Number
of Private
Employers

Annual Likelihood for an
Individual Employer

Alaska (1975)

19,742

1 out of every 454,060 employers

0.00022%

Delaware (2016)

23,840

1 out of every 59,599 employers

0.00168%

Minnesota (2014)

146,430

1 out of every 128,126 employers

0.00078%

New York (2016)

498,888

1 out of every 42,279 employers

0.00237%

1 out of every 79,365 employers
sued

0.00126%

Average23 Based on
all FRD States
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Analysis
These data demonstrate how rare it has been for employers of any size to face lawsuits under
a privately enforceable family responsibilities discrimination statute. The annual likelihood an
individual business will be sued is 0.001%. A business owner is over 5 times more likely to be
struck by lightning in their lifetime.24 Even in New York state, where there is a robust plaintiffs’
bar, only 1 out of every 42,279 businesses per year has been sued on average per year since the
New York law was enacted in 2016. The odds are significantly lower in other states. Alaska and
Delaware each had only 2 lawsuits since their FRD laws were enacted.
At the same time, employees in other states are using the complex web of federal and state
laws related to family and medical leave and discrimination (ADA, FMLA, Title VII, ERISA) to
sue employers for negative employment actions taken against family caregivers. Unfortunately,
employers often misunderstand their obligations under the complicated existing framework
and can be caught off guard that their actions are illegal. Managers and HR professionals are
not on the lookout for discrimination based on family responsibilities in the same way they are,
for example, with discrimination based on race or religion.25
Laws explicitly prohibiting family responsibilities discrimination, like those studied in this report,
may address this challenge by clearly labeling the prohibited activity. They eliminate existing
ambiguities and provide clarity to employers that family responsibilities discrimination is illegal.
Litigation may be avoided due to training and increased awareness on the part of employers
and the attorneys that represent them.
Business groups have reached this conclusion in the analogous context of pregnancy
discrimination. Current federal law does not expressly require accommodation of pregnancyrelated conditions, but employers that do not provide reasonable accommodations to pregnant
workers who need them may be sued under a complex patchwork of federal and state laws,
including Title VII and the ADA. The U.S. Chamber of Commerce26 and leading private-sector
employers27 support a federal bill mandating accommodations based on their understanding
that employers are already facing lawsuits and would benefit from clarity on their obligations.
The U.S. Chamber Executive Vice President and Chief Policy Officer observed,
“By establishing clear guidelines and balancing the needs of workers and employers, this
legislation will allow businesses to keep valued employees in the workplace, help ensure healthy
pregnancies, and remove legal ambiguities that have led to litigation.”28
The litigation data provided by this report suggests that the same principle may apply in the
family responsibilities context. When employers have clear standards to meet, as in the four
states with laws currently prohibiting family responsibilities discrimination, litigation has been
exceedingly rare. The data presented in this study show that privately enforceable Family
Responsibilities Discrimination state laws can encourage employer compliance without a
significant increase in litigation.

7

LITIGATION OR CLARIFICATION? THE IMPACT OF FAMILY RESPONSIBILITIES DISCRIMINATION LAWS
THE CENTER FOR WORKLIFE LAW | UNIVERSITY OF CALIFORNIA HASTINGS LAW

Acknowledgements:
The authors gratefully acknowledge the hard work of the WorkLife Law team that made this
report possible. Thank you to research assistants Sam Pannell, Dani Coony, Heather Lanyi, and
Eliza Schultz for your excellent, thorough legal research. Many thanks also to WorkLife Law Policy
and Research Fellow Mikayla Boginsky for your research contributions and meticulous editing;
WorkLife Law Director of Research on Organization Bias, Rachel Korn, for your quantitative
savvy; and Rachel Mass for your research contributions.
This report is based on the pioneering work of Joan C. Williams, Distinguished Professor of Law
at the University of California, Hastings Law and Founding Director of the Center for WorkLife
Law, and would not be possible without her leadership and support.

8

LITIGATION OR CLARIFICATION? THE IMPACT OF FAMILY RESPONSIBILITIES DISCRIMINATION LAWS
THE CENTER FOR WORKLIFE LAW | UNIVERSITY OF CALIFORNIA HASTINGS LAW

Endnotes:
1

AARP and National Alliance for Caregiving, Caregiving in the
United States 2020 (Washington, DC: AARP, May 2020), 4,
https://doi.org/10.26419/ppi.00103.001.

2

Robin I. Stone, Factors Affecting the Future of Family
Caregiving in the United States, in Family Caregiving in the New
Normal, 55, 55–64 (Robert L. Kane & Joseph E. Gaugler, 2015).

3

Cory Booker, Senator Booker Introduces Legislation Protecting
Family Caregivers from Discrimination, https://www.booker.
senate.gov/news/press/sen-booker-introduces-legislationprotecting-family-caregivers-from-discrimination (last visited
Apr. 23 2021).

4

Cory Booker, Senator Booker Introduces Legislation
Protecting Family Caregivers from Discrimination, https://
www.booker.senate.gov/news/press/sen-booker-introduceslegislation-protecting-family-caregivers-from-discrimination
(last visited Apr. 23 2021).

5

National Weather Service, How Dangerous is Lightning?,
https://www.weather.gov/safety/lightning-odds (the odds of
being struck by lightning in the United States in a lifetime is 1
in 15,300) (last accessed May 3, 2021).

6

Cynthia Thomas Calvert & Jessica Lee, Caring Locally
for Caregivers: How State and Local Laws Protect Family
Caregivers from Discrimination at Work (Center for WorkLife
Law, February 2021), 2, https://worklifelaw.org/wp-content/
uploads/2021/02/Caring_Locally_for_Caregivers.pdf.

7

U.S. Equal Employment Opportunity Commission, Enforcement
Guidance: Unlawful Disparate Treatment of Workers with
Caregiving Responsibilities (May 2007), https://www.
eeoc.gov/laws/guidance/enforcement-guidanceunlawfuldisparate-treatment-workers-caregiving-responsibilities.

8

helley J. Correll, Stephen Benard & In Paik, Getting a Job: Is There a
Motherhood Penalty?, 112 Am. J. Socio. 1297, 1333 (2007), https://
www.jstor.org/stable/10.1086/511799?seq=1#metadata_info_
tab_contents.

9

9

See e.g., OxFam International, COVID-19 Cost Women
Globally Over $800 Billion in Lost Income in One Year (April
2021),
https://www.oxfam.org/en/press-releases/covid-19cost-women-globally-over-800-billion-lost-income-oneyear#:~:text=The%20COVID%2D19%20crisis%20cost,3.9%20
percent%20loss%20for%20men (“The COVID-19 crisis cost
women around the world at least $800 billion in lost income
in 2020, equivalent to more than the combined GDP of 98
countries”); Michael Madowitz & Diana Boesch, The Center
for American Progress, The Shambolic Response to the Public
Health and Economic Crisis Has Women on the Brink as the Job
Recovery Stalls (Oct. 2020), https://www.americanprogress.
org/issues/economy/reports/2020/10/22/492179/shambolicresponse-public-health-economic-crisis-women-brink-jobrecovery-stalls/.

10 Bureau of Labor Statistics, Employment Characteristics of Families
Summary, Table 4, Families with own children: Employment
status of parents by age of youngest child and family type,
2019-2020 annual averages, (Apr. 2021),https://www.bls.gov/
news.release/famee.t04.htm; Sarah Jane Glynn, Center for
American Progress, Breadwinning Mothers Continue to be the
U.S. Norm 6 (May 2019), https://www.americanprogress.org/
issues/women/reports/2019/05/10/469739/breadwinningmothers-continue-u-s-norm/.
11 Suzanne Bianchi, John P. Robinson & Melissa A. Milke, Changing
Rhythms of American Family Life (2006).
12 U.S. Census Bureau, The Next Four Decades. The Older
Population in the United States: 2010 to 2050, (May 2010),
https://www.census.gov/prod/2010pubs/p25-1138.pdf.
13 AARP and National Alliance for Caregiving, supra note 4, at 4.
14 See e.g., AARP, The Economic Impact of Supporting Working
Family Caregiver, 4, https://www.aarp.org/content/dam/
aarp/research/surveys_statistics/econ/2021/longevityeconomy-working-caregivers.doi.10.26419-2Fint.00042.006.
pdf (“Helping caregivers age 50-plus stay in the workforce
could add $1.7 trillion to U.S. GDP in 2030.”)
15 See e.g., Lynn Feinberg and Rita Choula, AARP, Understanding
the Impact of Family Caregiving on Work, (October 2012), 2,
https://www.aarp.org/content/dam/aarp/research/public_
policy_institute/ltc/2012/understanding-impact-familycaregiving-work-AARP-ppi-ltc.pdf, (“U.S businesses lose up
to an estimated $33.6 billion per year in lost productivity
from full-time working caregivers”); Joseph B. Fuller & Manjari
Raman, The Caring Company: How employers can help
employees manage their caregiving responsibilities – while
reducing costs and increasing productivity (Cambridge, MA:
Harvard Business School, January 2019), 5, https://www.hbs.
edu/managing-the-future-of-work/Documents/The_Caring_
Company.pdf.
16 Id. at 2.
17 See, e.g., Montgomery County, MD Code of Ordinances § 27-6.
(discrimination on the basis of family responsibilities and other
protected characteristics burdens the public treasury and
endangers public peace and order); Boynton Beach, FL Code of
Ordinances § 1-12 (prohibiting discrimination based on familial
status and other characteristics makes available citizen’s full
productive capacities); Brookings, SD Code of Ordinances §
2-143 (employment discrimination based on familial status
and other characteristics creates and intensifies conditions
of poverty, ill health, unrest, lawlessness, and vice); Winfield,
KS Code of Ordinances § 42-1 (employment discrimination
based on familial status and other characteristics “menaces
the institutions and foundations of a free democratic state”).

LITIGATION OR CLARIFICATION? THE IMPACT OF FAMILY RESPONSIBILITIES DISCRIMINATION LAWS
THE CENTER FOR WORKLIFE LAW | UNIVERSITY OF CALIFORNIA HASTINGS LAW

18 See, e.g., Federal Protecting Family Caregivers from
Discrimination Act of 2020 (116 S. 3878, 2020 S.
3878, 116 S. 3878); Michigan (2019 Bill Text MI S.B.
931) (To prohibit discrimination based on family
care responsibilities relating to COVID-19, including
school closures); Oklahoma (2017 Bill Text OK S.B.
1552) (To prohibit discrimination based on family
responsibilities); Nebraska (2017 Bill Text NE L.B.
372) (To prohibit discrimination based on family
care responsibilities); California (2021 Bill Text CA
A.B. 1119) (To prohibit discrimination based on family
responsibilities and require accommodations for
school and childcare unavailability)
19 The Center for WorkLife Law, State and Local FRD
Laws Prohibiting Employment Discrimination against
Parents and Other Caregivers (November 2020),
https://worklifelaw.org/wp-content/uploads/2020/11/
Table-of-State-and-Local-FRD-Laws-Nov-2020.pdf.
20 Cynthia Thomas Calvert, supra note 7.
21 Alaska Stat. Ann. § 18.80.220; 19 Del. Code § 711 (k).;
Minn. Stat. § 363A.08; N.Y. Exec. Law § 296.
22 WorkLife Law researchers used the average number
of private employers based on data for each relevant
state from 2016, 2017, 2018, and 2019, the latest
year for which data was available. See Kaiser Family
Foundation, Number of Private Sector Firms, By Size,
https://www.kff.org/other/state-indicator/number-offirms-by-size/?currentTimeframe=0&sortModel=%7B
%22colId%22:%22Location%22,%22sort%22:%22asc%2
2%7D
23 The averages give equal weight to each of the four
states with FRD laws.
24 National Weather Service, supra note 8 (the odds of
being struck by lightning in the United States in a
lifetime is 1 in 15,300).
25 Kevin P. Nolan, PhD, Family Responsibilities
Discrimination: Does Using LinkedIn to screen Job
Candidates Bias Hiring Decisions? (May 2020), https://
news.hofstra.edu/2020/05/20/family-responsibilitiesdiscrimination-does-using-linkedin-screen-jobcandidates-bias-hiring-decisions/ (“FRD, however,
remains a lesser known form of discrimination among
employers, with a review of case law suggesting that
many employers surprisingly believe that caregiver
responsibilities are valid criteria to consider when
making employment decisions.”)

26 U.S. Chamber of Commerce, U.S Chamber Key
Vote Letter on the Pregnant Workers Fairness Act
(September 2020), https://www.uschamber.com/
letters-congress/us-chamber-key-vote-letter-thepregnant-workers-fairness-act.
27 Open Letter in Support of the Pregnant Workers
Fairness Act From Leading Private-Sector Employers
(March 2021), https://www.nationalpartnership.org/
our-work/resources/economic-justice/coalition/anopen-letter-in-support-of-PWFA-from-private-sectoremployers.pdf.
28 U.S. Chamber of Commerce Applauds House Passage
of the Pregnant Workers Fairness Act, September 17,
2020, https://www.uschamber.com/press-release/uschamber-of-commerce-applauds-house-passage-ofthe-pregnant-workers-fairness-act (emphasis added).

worklifelaw.org

