
Employers and European Flexible Working Rights: When the Floodgates Were Opened
by Ariane Hegewisch*

“Sorry—but no. If I let you change your hours, the floodgates will open and everyone will want a change.”
This is a common response by line managers to employees asking for change in their working time arrangements. Such a “no”
makes it impossible to find out whether the fear about “yes” is justified. But recent European statutes obliging employers to
be more positive towards employee requests for different working hours provide a testing ground for what happens when
the flexible working “floodgates” open. This report discusses three new laws related to working time flexibility: the Dutch
Working Time Adjustment Act 2000, the German Part-time and Fixed Term Employment Act 2000 and the UK 2002 Right
to Request Flexible Working. These “light touch” laws are designed to prompt employers to take a positive approach to
flexibility requests, while acknowledging the realities of global competition: employee rights are conditional on fitting in with
operational and business requirements.

Is the European experience relevant to the US?
While European and US corporate environments are markedly different, many challenges faced by European employers are
familiar to their US counterparts: a dramatic increase in the number of working mothers over the last three decades; a growing
number of employees caring for elderly relatives; baby boomers looking for gradual retirement options; and employee
demand for flexibility while returning to education during their working lives. Working time flexibility has become a high
priority for employees, as expressed to employers and governments. As in the US, European employers have introduced
flexible working benefits. But in many companies such policies exist only on paper, with a wide divergence between actual and
potential beneficiaries of  workplace flexibility. When the workplace proves to be inflexible, employees are less committed and
more likely to look for a new job. Higher recruitment and training costs, lower productivity and motivation are the results.

This issue brief  summarizes how employers have fared under the new European Flexible Working laws.1 A basic description
of the laws is provided at the end of this brief.

Lesson 1: The flood did not happen.

Employee requests in all three countries have been sig-
nificant but overall numbers have been manageable. The
Netherlands, the world’s champion when it comes to
part-time employment, saw the highest level of requests
for reduced hours, from 14 percent of  employees.2
Three and a half percent of UK employees applied for
permanent part-time work; in line with the broader defi-
nition of flexibility in the UK Statute almost as many
applied for flextime, and smaller numbers for other ar-
rangements such as a compressed work week, regular
home-based work and temporary reductions in work-
ing time.3 In both the Netherlands and the UK requests
for flexible working were already high prior to the in-
troduction of the new rights; data does not allow a dif-

ferentiation between requests made strictly under—or
even because of—the new rights and the continuation
of  previous trends. In Germany, where statistics only
capture requests made strictly within the legal frame-
work, 128,000 employees made a request for reduced
hours in 2003, less than half  of  one percent of  German
employees; high unemployment and the recession are a
likely reason for this low level of response.4

Lesson 2: Most employers received one request
but very few more than five.

Requests were fairly evenly spread between employers,
with the majority of employers receiving at least one
but rarely more than five requests. In the Netherlands
80 percent of larger employers—those with 10 or more
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employees are covered by the full law—had at least one
request; 16 percent of smaller employers reported a
request.5 In the UK, a third of employers received no
requests and only 15 percent of employers received
more than five requests.6  For most UK employers,
particularly those who already operated a flexible
working policy, the requests were “fairly insignificant”7.
One in 10 German employers received a request in 2003,
according to a representative survey by the labor
department;8 a membership survey of  the German
chamber of commerce in 2001 reports requests in a
quarter of  respondent companies.9 These are not
insubstantial numbers, yet with requests limited to one
or at most a few employees in most organizations, they
have been manageable.

Lesson 3: There is a big difference between the
number of people who say they would like to reduce
hours and those who will actually make a request.

Requests for reduced working time are substantially be-
low what one would expect from surveys on working
time preferences. A European Union study suggests that
a fifth of European male and over a third of female
full-time employees would prefer part-time work.10 In
reality, at most half  of  them actually approach their em-
ployer. A major reason is financial: in practice many
people are not able to forgo the income. Yet there also
is another factor at play: people tend to ask only if they
are reasonably sure of a positive response. In the Neth-
erlands, almost a quarter of those who would like to
change hours did not approach their employer because
they feared that they would be turned down. Others,
particularly managers and professional workers, do not
ask because they fear a request could jeopardize their
position in the company or because they cannot imagine
how their job could be done differently.

In the United States, 24 percent of women (32 percent
of those with children under 18) and 13 percent of
men in principle would like to change from full-time to
part-time work, according to a 2002 study by the
Families and Work Institute, but 70 percent of  them say
they could not afford a reduction in income.11 There
are also a substantial number of employees who feel
part-time work would not fit with their career or that it
would harm the economic success of  their organization.
More than four out of 10 of those, however, also believe
that their employer simply would not allow such a
request. These are the employees who might vote with
their feet and change jobs when the opportunity occurs.

Lesson 4: The large majority of requests were
acceptable to employers.

The majority of requests in all three countries were ac-
ceptable to employers without conflict, either fully or
with some amendments. As one might expect, the coun-
try with the lowest overall requests, Germany, had the
highest acceptance rate of more than nine out of 10
requests;  in the UK seven out of 10 requests were fully
accepted and one in 10 partially12; in the Netherlands,
over six out of 10 requests were fully accepted and one
in 10 partially.13 According to Susan Anderson, the Di-
rector of  Human Resources Policy for the Confedera-
tion of British Industries (CBI), “The CBI believes that
the new right to request flexible working has made huge
strides in promoting different ways of working—with
nine out of  10 requests accepted by employers.”14

Lesson 5: Costs were not a major problem of
implementation.

Prior to the introduction of the UK Right to Request,
employers were very concerned about the potential costs
of  meeting its requirements. This fear has shown to be
unsubstantiated.15 Nine out of 10 UK employers said
they experienced no significant problems with the
implementation of the UK Right to Request. Less than
13 percent of UK employers mentioned cost as a
problem in relation to the implementation of the right.16

The consequences of the Right to Request were more
of an organizational nature: practical problems with
assessing people’s requests and assessing alternatives, the
management of employee expectations and, particularly
for the UK, the management of potential resentment
between employees with small children who are
formally covered by the legislation and those not
covered. Implementation has also raised the need for
support and training of line managers who have to move
away from “presenteeism.” It is also true, however, that
many employers are unable to make a detailed assessment
of costs—or benefits—of flexible working requests
because no monitoring mechanisms are in place. In
Germany, the majority of  employers accommodated
requests for reduced hours through rationalization or
redistribution of work, thus not only not incurring
additional costs but realizing savings.17
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Lesson 6: It makes business sense to extend
flexibility rights to all employees.

Employers have found it easier to manage the right to
flexible working if it applies to all employees irrespective
of  caregiving status. Limiting the right to a subgroup
of employees, such as parents of pre-school or disabled
children, as is the case under the UK law, not only causes
resentment but also makes it more difficult to
accommodate requests. Parents of  young children tend
to be relatively homogenous in their demand for
working hours; when all employees are included there
is a better chance of covering the whole array of the
employers’ working time needs. The Dutch and German
laws apply to all employees, irrespective of their reasons
for wanting to change their working hours. The UK
government now proposes to extend the right to carers
of  adults.18  “Once there is a critical mass of  people
wishing to work flexibly—not only parents—this
increases the chances of finding a workable solution
for the team,” advises the CIPD, the UK equivalent of
the Society for Human Resource Management.19

European and US case studies show that organizations
will reap real benefits from flexible working once they
go beyond a piecemeal response to individual requests
and integrate flexibility into their broader strategic
approaches.20

Lesson 7: A legal framework can help corporate
HR objectives.

In all three countries requests for changes in working
hours or working time flexibility are nothing new. Many
companies had voluntarily introduced flexible working
policies or did so in the context of  collective agreements.
Yet, a problem not unfamiliar to many US employers,
often policies look good on paper but implementation
is uneven or policies become symbolic. Under these
circumstances, the new legislation offered companies
the opportunity to update and revitalize their policies.
This positive effect is attested by human resource
managers: “The [UK] Right to Request has furthered
the cultural change that was already underway in terms
of increasing the acceptability of flexible working and
in seeing the benefits for the business and individual-
particularly in areas of the business with few people on
flexible contracts.” said the human resource manager
of  a major transport company. “People have a
framework, line managers have a process by which to
agree or disagree” is the assessment of the benefits of
the legislation by a human resource manager for the
well-known retail chain Marks & Spencer.22

Lesson 8: Men want flexibility too but differently
from women.

All three statutes apply equally to men and women and
moreover have greater sex equality in family work as an
explicit target. Predictably perhaps, in all three countries
the majority of requests have come from female
employees. Yet there have also been a significant number
of requests from men. Over a fifth of requests for
part-time work in Germany were made by men; one in
10 male employees in the UK requested flexible
working. However, types of  requests vary between men
and women. Men are much less likely to reduce their
working hours when their children are very young
(although over one in 10 UK fathers of pre-school kids
has done so) but once children reach school age,
differences between men and women begin to even
out. Men are more likely to seek changes in working
time which do not involve a drop in income, such as
flex-time, working from home or temporary reductions
in their hours. While many employers treat requests from
men and women equally favorably, data from the UK
shows that men’s requests are more likely to be rejected
than women’s.23 Such a differential response potentially
constitutes sex discrimination and has been challenged
as such in the courts.

Lesson 9:  Few requests have ended up in court,
but where they have it is because employers did not
do their homework.

In the Netherlands and Germany less than 30 requests
per country resulted in court action in the first two years
of the laws;24 given that the majority of workplaces in
these countries have some form of  union or employee
representation it is rare for conflict not to be solved
internally. In the UK, where it is only possible to query
procedural issues and not the substantive decision of
the employer, slightly over 400 claims were lodged at
the employment tribunals in the first two years of
implementation. This figure might seem high but
constitutes less than half of one percent of all tribunal
claims during the same period.  Less than one percent
of all UK employers rejecting a request have had a claim
against them. Judgments have tended to go against
employers who made blanket statements about the lack
of feasibility of an option without being able to
demonstrate that any alternatives had been considered
in good faith. Where rejections were based on factual
and specific business reasons and where alternatives were
considered, judges have tended to find for employers.
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Other factors in law cases include:

Scheduling vs. overall number of  hours, where
employers have accepted a request for part-time
work but have scheduled the hours differently from
the request, creating problems with childcare and
caring arrangements. Under German law both
numbers and scheduling of hours are equally
protected; under Dutch law employees have few
rights in relation to scheduling.
Delays in the response to requests, which is a
particular problem for pregnant women trying to
arrange childcare for their return to work. To
prevent this problem Dutch courts have made
interim injunctions.
Binding nature of a request: whether or not an
employee can be held to a request for reduced
hours if the employer responds by agreeing to
fewer hours but schedules these in a different way
from the request. Here courts have tended to find
against the employee, holding that an accepted
request constituted a formal and permanent
change of the employment contract.
Sex discrimination and flexible working: the UK
has well-established case law ruling that
withholding alternative working patterns from
working mothers potentially constitutes indirect
discrimination/disparate impact. It is now
common for female employees to claim both sex
discrimination and breach of flexible working
regulations when appealing an employer's refusal
to grant a request; the UK Sex Discrimination Act
provides a stronger basis for querying the
employer's decision and stronger remedies.

Lesson 10: A more inclusive process of developing
legislation works best.

The three countries have adopted different approaches
to legislating flexibility, yet in terms of  impact, what
seems to matter most is the process of developing the
law and the timing of its introduction, rather than the
legislative details.

In the Netherlands and the UK the passing of the
legislation was preceded by wide and inclusive
consultations. The UK working party drafting the law
included both the largest UK employers association (the
CBI) and trade unions; the statute has the full print of
approval from the CBI. In Germany, employers were
much less involved in the development of the law and
have remained hostile towards it. This might be another

reason for the much lower level of requests under the
German law. The economy is another explanatory factor
for the acceptability of  the new laws. Dutch and UK
employers faced considerable labor shortages when the
laws were introduced and hence were open to exploring
new ways to attract and retain staff. In Germany the
law was introduced against a background of historically
high unemployment, leading to much less employee
confidence in taking up their rights and much less
employer commitment to facilitating change.

Conclusion

The European experience suggests that employers have
little to fear from employee rights to flexible working.
The floodgates have not opened and the new individual
rights to reduced hours and flexible working, designed
as they are to take account of business factors, have not
caused problems for the vast majority of  employers.
Rather than forcing a sea change, the laws have
strengthened the existing trend among employers to
offer flexible working arrangements. The laws are no
magic wand to overcome hostility towards new work
arrangements, stereotyping and differential treatment of
people on flexible schedules or the lack of imagination
of  how things could be done differently. But these laws
are helping employers in Europe to push the boundaries
of work organization and to establish new ways of
doing things which benefit both employers and society.

Many US workplaces already offer a wide array of
formal and informal flexibility. The same was true of
Dutch, German and UK workplace prior to the
introduction of  the new laws. Yet the challenge is not to
develop policies but to make sure that they are
implemented. In an ideal world, employees will feel free
to discuss their working time needs with their manager
and see whether a mutually satisfactory solution can be
found. In the real world, many employees do not feel
able to do so and consequently work below their best
or walk at the first opportunity. A legislative framework
which recognizes both the individual and the business
case can make an important contribution to creating a
new organization of work which is both more balanced
and more productive.

*Ariane Hegewisch is an international fellow at the Center for WorkLife
Law at the American University School of  Public Affairs, Washington
DC, and a fellow of Cranfield School of Management, Milton Keynes,
UK. She can be reached at hegewisch@wcl.american.edu.



The new European flexible working statutes offer employees a conditional right to change their working hours. While the employer has to consider
a request seriously and in good faith, the request only has to be accepted if it is manageable in the organizational and business context. The detail
of the laws varies between countries, as outlined below.

WHAT THE FLEXIBILITY LAWS ENTAIL

WHO CAN MAKE A REQUEST?

In the Netherlands24 and Germany25 the law
applies to all employees irrespective of the
reasons for their requests; in the UK26 the
right only applies to employees who seek a
change so that they can care for a pre-
school child or a disabled child under 18;
the right will be extended to carers of adults
by April 2007.27

In the Netherlands and Germany only
employers above a certain size (10
employees in the former, 15 in the latter) are
covered; in the UK there are no size
restrictions. The laws set out tenure
restrictions:  employees must have been
with the organization a minimum of 12 months
in the Netherlands and six months in
Germany and the UK before they can make
a request. Requests are limited to once
every 24 months in the Netherlands and
Germany and once every 12 months in the
UK.

WHAT KIND OF REQUESTS CAN BE MADE?

The Dutch and German laws are limited to a
reduction or increase of weekly working
hours and their scheduling. The UK law
takes a broader approach; it includes a
change in the hours of work, the scheduling
of work (schedule changes can be
requested even if overall hours stay the
same) and the location of work. The official
guidance provides a long list of possible
options including part-time work,
compressed work week, partial or
permanent telecommuting, job sharing,
sabbaticals, annualized hours, flex-time and
term-time working, and encourages both
employer and employee to think beyond that
list. In all three countries, changes result in
a permanent alteration of the employment
contract.

WHAT IS THE PROCESS FOR MAKING A
REQUEST?

 Requests have to be made in writing in all
three countries, at least four months before
the proposed starting date in the
Netherlands, at least three in Germany, and
not specified in the UK. The written request
must include the proposed starting date, the
proposed new weekly hours and the
proposed scheduling of these hours. The
UK statute adds an important additional
requirement: the application must “explain
what effect, if any, the employee thinks the
change applied for would have on his
employer and how, in his opinion, such effect
might be dealt with.”28

Employers in the Netherlands and Germany
have until one month before the proposed
starting date to respond; in the UK they must
set up a meeting with the employee to
discuss the request within 28 days of
receiving it and then have two weeks to
formally respond after the meeting.

WHEN CAN AN EMPLOYER DENY A
REQUEST?

Employers in the Netherlands are subject to
the strongest test: they can reject a request
changed hours only if there are serious
countervailing business reasons. The law
spells out some of the reasons, such as
inability to recruit someone to fill in the “lost”
hours or health and safety concerns. The
German law is similar but the “business or
organizational reasons” need not be
“serious”. An important difference between
the Dutch and German law concerns the
new scheduling of hours: in Germany, the
employer’s response to the requested
scheduling of hours falls under the same
stringent test as the response to the number
of hours. Dutch employers have to consider
employees’ wishes with “reasonableness
and fairness” but are not subject to the same
serious business test when scheduling
hours.

UK employers have considerably more
leeway in their response to a request. The
law includes reasons for refusal: the burden
of additional costs; detrimental effect on the
ability to meet costumer demand, on
performance or on quality; the inability to
re-organize work among existing staff or to
recruit additional staff; insufficiency of work
during the period where the employee
proposes to work; and planned structural
changes. Other grounds can be added by
regulation at a later date.

CAN AN EMPLOYEE APPEAL THE

EMPLOYER’S DECISION?

If an employer rejects a request, an
employee can appeal and the appeal needs
to be heard subject to the same criteria
governing disciplinary hearings. Once the
internal processes are exhausted in the
Netherlands or Germany, an employee can
contest the employer’s decision in the
courts. In the UK, employees’ rights to
challenge a decision externally are more
limited: the employee can appeal to an
Employment Tribunal (the lowest level labor
courts) only if the employer fails to follow
the procedures set out in the statute or
justifies the rejection by a ground not part
of the seven business grounds set out in
the law. The actual business evaluation of
the request cannot be challenged.

In the UK the tribunal can award damages
of up to eight weeks of £270 ($475) per
week. There is no provision for punitive
damages under the Dutch and German laws:
a claim is for contract alteration, and if the
claim is won, the employer will have to make
the relevant changes to the employee’s
employment contract.

A RIGHT TO GRADUAL RETURN TO

WORK FOR NEW PARENTS IN GERMANY.

German parents (mothers and fathers) also
have a right, under separate law, to work a
part-time schedule of between 19 and 30
hours per week for up to two years after
the baby is born. This right is unconditional;
that is, it applies irrespective of the business
context. German parents have the right to
take up to three years of parental leave per
child, with a means-tested stipend, and to
return to the same or at least a job of
equivalent level and pay at the end of the
leave period. It is very common for mothers
to take such leave, both because childcare
facilities for the under threes are very
underdeveloped and because of beliefs
regarding mothering of young children. The
purpose of this law in the German context
is to encourage mothers to return to work
sooner and to help them maintain skills and
labor market attachment. A study two years
after the passing of the new regulation found
that only a very small number of parents
had asked for a change to part-time hours,
but given that the law only applied to new
parents and has a pre-notif ication
requirement, it is perhaps too early to judge
its impact.

WHAT HAPPENS TO TERMS AND

CONDITIONS WHEN WORKING HOURS

ARE REDUCED?

The issue of equal treatment for part-timers
is covered under separate legislation. In the
Netherlands it has been illegal since 1996 to
differentiate between employees (for
example regarding hourly wages, paid leave
or access to pension schemes) simply on
the basis of the number of hours they work
unless such differences are objectively
justified.29 This general principle was
reflected in the 1997 European Directive on
Part-time Work30 and the principle of equal
treatment for part-timers has been
incorporated into legislation in all European
Union member states, including Germany
and the UK. Based on the fact that the large
majority of part-time workers continues to
be female, there also is a considerable body
of case law challenging adverse terms and
conditions for part-time workers as sex
discrimination.31

CENTER FOR WORKLIFE LAW
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against based on their status as family caregivers; and
Working with the press to document common challenges facing family caregivers, and to highlight
employers and policies that have successfully overcome such challenges.

WorkLife Law is based at the University of  California Hastings College of  the Law and is directed by professor
and author Joan C. Williams. It was founded as the Program on Gender, Work & Family at American University
Washington College of  Law in 1998 and is supported by research and program development grants, university
funding, and private donations.

Please visit our website for further information:

www.worklifelaw.org
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